Maine State Library

Digital Maine
Attorney General Consumer Division Formal
Actions

Attorney General

March 2022

Brennan, Terrance - Consent Decree

Follow this and additional works at: https://digitalmaine.com/ag_consumer_division_formal_actions

Recommended Citation
"Brennan, Terrance - Consent Decree" (2022). Attorney General Consumer Division Formal Actions. 112.
https://digitalmaine.com/ag_consumer_division_formal_actions/112

This Article is brought to you for free and open access by the Attorney General at Digital Maine. It has been
accepted for inclusion in Attorney General Consumer Division Formal Actions by an authorized administrator of
Digital Maine. For more information, please contact statedocs@maine.gov.

STATE OF MAINE
CUMBERLAND, ss.

-STATE OF MAINE,

SUPERIOR COURT
CIVIL ACTION
DOCKET NO.
“7 6- ' ^ ù '
)
s

Plaintiff
)
)
)
Terrance Brennan, of
)
Portland, County of Cumberland )
State of Maine,
)
)
Defendant
)
v.

CONSENT DECREE

Plaintiff, State of Maine, having filed its Complaint on September 6, 1996
reflecting allegations of violations of the Unauthorized Practice of Law and Plaintiff
and Defendant having consented to the entry of this Consent Decree without trial or
adjudication of any issue of fact or law herein, and without this Decree constituting
any admission by Defendant with respect to such issues, it is hereby ORDERED and
DECREED as follows:
L JURISDICTION
This Court has jurisdiction over Plaintiff and Defendant Brennan and the
subject matter of this action. The Complaint states a claim for relief under
4 M.R.S.A. §807-808 (1989 Supp. 1995).
II. INJUNCTION
Defendant Brennan, his agents, servants, employees, attorneys or anyone
acting under his control, or any person in active concert or participation with him,
is enjoined pursuant to 4 M.R.S.A. §807- 808 from:

A.

Representing himself as an attorney until such time he is

mstated to the Maine Bar;
B.

Practicing as an attorney without being duly licensed;

C.

Demanding renumeration for any legal services rendered after

December 26,1995.
D.

Violating the provisions of 4 M.R.S.A. §807 (1989 Supp. 1995),

the Unauthorized Practice of Law.

Respectfully submitted
/ .''AsII l L u •— A
Kathleen A. Roberts
Assistant Attorney General
6 State House Station
Augusta, Maine 04333
(207) 626-8542
Attorney for State of Maine

ORDER

IT IS HEREBY ORDERED AND DECREED as set forth above.

DATED:
JUSTICE
MAINE SUPERIOR COURT

A

ndrew

K etterer
ATTORNEY GENERAL

Regional Offices:

S tate

Telephone: (207) 626 -8 80 0
FAX: (207) 287-3145
TOO: (207) 626-8865

of Maine
D epartment of the Attorney G eneral
6 S tate House S tation
A ugusta , M aine 04333-0006

84 Harlow S t., 2 nd F loor
B angor, Maine 04401
T el: (207) 941-3070
Fax: (207) 941-3075
59 Preble S treet
Portland, M aine 04101-3014
T el: (207) 822-0260
Fax : (207) 822-0259

June 25, 1997
Deborah Hjort, Clerk
Superior Court at Cumberland County
Cumberland County Courthouse
P.O. Box 287
Portland, Maine 04112
RE: State of Maine v. Terrance Brennan, CR-97-388
Dear Ms. Hjort:
Please enter my appearance as counsel for the State of Maine in this matter.
Enclosed for filing is the "Brief of the Appellee, State of Maine." In the State's view,
;fhis matter can be decided on the briefs without oral argument. Unless the, p ro se
. -‘p efendant indicates that oral argument is necessary, this matter can be presented to
the presiding justice at your earliest convenience.
Thank you for your assistance.

\

Sincerely,
DONALD W. MACOMBER
Assistant Attorney General
Criminal Division

cc: Terrance Brennan

Prinled on Recycled Paper

STATE OF MAINE
CUMBERLAND, ss.

SUPERIOR COURT
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STATE OF MAINE,
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v.
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Appellant

4
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V
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STATEMENT OF THE CASE
On September 17, 1996, a criminal complaint was filed in the District Court
located at Portland which charged the Defendant, Terrance Brennan, with one count
of Class E unauthorized practice of law in violation of 4 M.R.S.A, § 807 (Supp. 1996).
(D.R. 1)1
On October 4, 1996, the Defendant appeared without counsel, was arraigned
and entered a plea of not guilty to the complaint (Bradley, J., presiding). (D.R. 1)2
Although not reflected in the portion of the arraignment transcript provided to this
court by the Defendant, the Defendant was apparently provided with a copy of Form
7 from the Appendix of District Court Forms, which specifically informed the
Defendant of his right to demand a jury trial within 21 days of his arraignment. (See
Affadavit [sic] of Terrance Brennan and Attachment 1) On November 8, 1996, the
Defendant filed his Form 7 request for a jury trial, which was returned to him as
untimely filed. Id.
On January 13, 1997, the Defendant appeared without counsel and changed
\’

his.'previously-entered plea to guilty. (D.R. 1)3 Judge Bradley accepted the
\
iReferences to the District Court Docket Record, a copy of which is attached to
this brief as Addendum A, shall be as follows: (D .R.__ ).
2The Defendant has failed to provide this Court with a transcript of the entire
arraignment proceeding before Judge Bradley, including the mass instruction
usually provided at the. beginning of every arraignment session in the District
Court. Rather, the Defendant only requested the portion of the electronically
recorded proceedings in which Judge Bradley specifically addressed his case.
3The Defendant failed to request that this proceeding be electronically
recorded. Accordingly, there is no transcript of the Defendant's change of
plea/sentencing proceeding.

-2-

Defendant's change of plea and sentenced the Defendant to a six (6) month term of
imprisonment in the custody of the Cumberland County Jail with all but 30 days
suspended, followed by a one year period of probation with special conditions that
the Defendant refrain from the possession or use of alcohol and undergo alcohol
counseling/treatment to the satisfaction of his probation officer. (D.R, 1) Judge
Bradley granted the Defendant a stay of execution of his sentence until February 4,
1997. (D.R. 1)
On February 3, 1997, the Defendant filed an unsigned notice of appeal to the
Superior Court pursuant to Maine Rule of Criminal Procedure 36(a). (D.R. 1) That
same date, the Defendant also filed motions to continue the stay of execution of his
sentence and to continue personal recognizance bail, both of which Judge Bradley
; granted that same date. (D.R. 1) On February 13,1997, the notice of appeal was
.returned to the Defendant because of his failure to sign it. (D.R. 1) The Defendant
signed a new notice of appeal on February 22, 1997, which was received by the
District Court Clerk's Office on February 25,1997.4
\

*

4This new notice of appeal is not mentioned in the District Court Docket
Record which has been provided to this court. The State is attaching a copy of this
new notice of appeal to this brief as Addendum B. Additionally, the State is
requesting that the District Court forward a corrected copy of the Docket Record to be
included in the formal record on appeal.

-3ARGUMENT
The sole issue raised in this appeal by the Defendant is whether the District
Court erred by failing to specifically inform him at his arraignment of his State
constitutional right to a trial by jury under Article I § 6 and of his duty under
M.R.Crim.P. 22 to assert that right within 21 days of the arraignment. For several
reasons/ however/ this court need not reach the merits of this claim. Even if this
court were to reach the merits, the claim is without merit.
1.

The Defendant's failure to sign his notice of appeal before the
expiration of the deadline for filing the notice of appeal may have
deprived this court of jurisdiction to entertain the appeal.

The most basic reason why the court need not reach the merits of this appeal
is the court may not have jurisdiction. The Defendant failed to sign the notice of
%>peal he filed with the Clerk of the District Court on February 3, 1997, the last day of
his 20 day period to file the notice. M.R.Crim.P. 36(a). Form 12 of the Appendix of
District Court Forms, governing the notice of appeal to the Superior Court,
v■

contemplates that the pleading must be signed. M.R.Crim.P. 49(d), which governs
filing requirements in criminal actions, provides in pertinent part, "papers shall be
filed in the manner provided in civil actions." M.R.Civ.P. 11 provides in pertinent
part:
Every pleading and motion of a party represented by an
attorney shall be signed by at least one attorney of record
in the attorney's individual name, whose address shall be
stated. A party who is not represented by an attorney shall
sign the party's pleading or motion and state the party's
address. . . . If a pleading or motion is not signed, it shall
not be accepted for filing.

Indeed, the notice of appeal filed by the Defendant on February 3,1997 was
returned to him by the Clerk of Courts because it was not signed. (D.R. 1) The
deadline for filing a properly executed notice of appeal is both mandatory and
jurisdictional. McKenzie v. Maine Employment Security Com'n, 453 A.2d 505, 509
(Me. 1982). Since a properly signed notice of appeal was not filed with the Clerk
within 20 days of the entry of the judgment of conviction, this Court may be
without jurisdiction to entertain the Defendant's appeal. State v. Pelletier. 636 A.2d
989 (Me. 1994); State v. Mower. 254 A.2d 604, 605 (Me. 1969); 2 Cluchey & Seitzinger,
Maine Criminal Practice § 37.4 at VH-60 (Rev.Ed. Issue 3 1995).

2.
\
4

The Defendant's failure to provide this Court with all pertinent
transcripts makes this claim unreviewable.

The Defendant did not order a transcript of the mass instruction portion of
the October 4, 1996 arraignment proceeding before Judge Bradley. Rather, he only
\*

ordered the portion of the transcript of the proceeding during which Judge Bradley
was^specifically addressing him. Without the transcript of the mass instruction, this
court has no way of knowing whether Judge Bradley informed all assembled
arraignees of their State constitutional right to a jury trial arid their concomitant
obligation to assert this right within 21 days, or be deemed to have waived it.
Additionally, the Defendant did not take the appropriate steps to ensure that
his January 13, 1997 change of plea /sentencing proceeding was electronically
recorded. Accordingly, no transcript of that proceeding exists. Furthermore,

-5Defendant failed to take the steps required by M.R.Crim.P. 36A(d) and (e)(1)/
pertaining to a settled statement of what transpired at the January 13/ 1997
plea/sentencing proceeding in lieu of a transcript. Thus, this court has no way of
determining whether the Defendant attempted to raise this State constitutional
claim before the trial court,5
A defendant's failure to produce all relevant transcripts to the reviewing
court renders the merits of the defendant's arguments unreviewable/ necessitating
an affirmance of the judgment of conviction. State v. Ross. 1997 ME 67, f 1, 691 A.2d
1253/ 1254 (Apr. 4 , 1997); State v. Thwing. 487 A.2d 260/ 262 (Me. 1985).

3.
3
:-4

Defendant's Tanuary 13.1997 guilty plea waived any claim that there
were irregularities in the October 4 ,1996 arraignment proceeding.

The Defendant is foreclosed from raising a claim on direct appeal alleging
irregularities with his arraignment because he plead guilty. A guilty plea waives all
y
appealable issues except those related to jurisdiction. State v. Small. 381 A.2d 1130,
1132 (Me. 1978); State v. Vane. 322 A.2d 58, 62 (Me. 1974); Dow v. State. 275 A.2d 815,

821 (Me. 1971); 1 Cluchey & Seitzinger, Maine Criminal Practice. § 11.7 at TV-33 (Rev.
Ed. Issue 3 1995).
The Defendant may be asserting that he entered his plea conditionally
pursuant to M.R.Crim.P. 11(a)(2). The record is devoid of any reference to this

5Even constitutional claims must be raised before the trial court in the first
instance to be properly preserved for appeal. Berg v. Bragdon. 1997 ME 129 r %9,__
A .2d__ (June 6, 1997); Wright v. Saco School Dep't. 610 A.2d 257/ 258 (Me. 1992). f

-6subsection, however, and none of the prerequisites for a proper conditional guilty
plea, i.e, approval of the court and consent of the attorney for the State, have been
met.

4.

Even if the issue had not been waived, the Defendant's claim is
without merit because he was made aware of his right to request a jury
trial and of his responsibility to assert that right within 21 days of his
arraignment.

The Defendant's unpreserved6 appellate claim that the District Court erred by
not specifically informing him of his State constitutional right to a jury trial67 is
belied by Attachment 1 to his Affidavit filed with this court along with his brief -Form 7 from the Appendix of District Court Forms, Notice of Right to Transfer for
1\

‘Jury Trial; Jury Trial Request, which specifically states " You have a right to a jury
trial on the criminal charge against you. If you want a jury trial, you must fill out
this form and turn it in at the District Court Clerk's Office . . . within 21 days after the
'V'

date of your arraignment." Although the partial transcript provided to this court of
1V
*■_
the arraignment proceeding does not reveal whether the Defendant received this
form at that time, there is no disputing that he did receive the form at some point,

6Since the Defendant failed to raise this issue below, this court can only
consider this appellate claim for obvious error. M.R.Crim.P. 52(b).
7Article I section 6 of the Maine Constitution provides in pertinent part,"In
all criminal prosecutions, the accused shall have a right to . , .have a speedy, public
and impartial trial, and except in trials by martial law or impeachment, by a jury of
the vicinity." This provision extends to all criminal offenses in Maine regardless of
classification. State v. Sklar, 317 A.2d 160 (Me. 1974).

-7because he filed it with the District Court Clerk's Office, albeit two weeks after the
deadline.
Under the terms of Rule 22(a), a defendant charged with a
Class D or Class E crime in District Court must demand a
jury trial within 21 days of arraignment or the right is
waived. Waiver of jury trial for Class D and Class E
offenses in the District Court is now handled by the use of
Form 7 of the Appendix of District Court Forms. This
form advises a defendant of the defendant's right to
transfer the case for a jury trial in Superior Court and
provides a space in which a defendant can request a jury
trial. If a defendant or the defendant's attorney does not
execute this form or otherwise convey to the court the
defendant's request for a jury trial within the 21-day
period, the defendant's right to jury trial is deemed
waived. . . . Maine courts have found the approach of
Rule 22(a) to be acceptable.
Ù Cluchey & Seitzinger, Maine Criminal Practice § 23.4 at V-38 & V-39 (Rev.Ed. Issue
■4
3 1995); State v. Lenfestv, 557 A.2d 1327, 1328 (Me. 1989); State v. Rowell. 468 A.2d
1005,1007 (Me. 1983).
The Defendant's reliance on State v, RowelL 468 A.2d 1005 (Me. 1983) is
misplaced. In RowelL the Law-Court merely held that the mass instruction to all the
assembled arraignees was insufficient by itself to inform the defendant of his
constitutional right to a jury trial and of the necessity of asserting the right within 21
days of his arraignment. Id. at 1007-1008, Presumably in this case the District Court
informed the assembled arraignees of this right and obligation in the mass
instruction since such an instruction is required by M.R.Crim.P. 5A(b); since the
Defendant has failed to provide a transcript of the mass instruction, we can only
presume this was done. Unlike in Rowell, however, the Defendant was also

-8-

provided with a personal copy of District Court Form 7 (last revised in June 1990)
which explicitly informed him of his right to a jury trial and of his obligation to
assert that right no later than 21 days after his arraignment. The Defendant simply
failed to timely assert his right.
In summary if this court should get to the merits of this appeal, the District
Court committed no error, much less obvious error, with respect to the Defendant's
right to a jury trial.

\

4

\

\

-9CONCLUSION
For all the foregoing reasons, the judgment of conviction should be affirmed.

Respectfully submitted,

DATED: June

}£, 1997
DONALD W. MACOMBER
Assistant Attorney General
Criminal Division
6 State House
Augusta, Maine 04333
(207) 626-8800

\
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CERTIFICATE OF SERVICE
1/ Donald W. Macomber, Assistant Attorney General/ certify that I mailed a
copy of the Brief of the Appellee to the Defendant/ Terrance Brennan/ first class
mail/postage prepaid/ to the following address:
Terrance Brennan
757 Brighton Avenue
Portland/ Maine 04102
Dated at Augusta/ Maine this

l :rA
day of June/1997.

'Is
DONALD W. MACOMBER
Assistant Attorney General
Criminal Division

<

\

STATE OF MAINE
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vs

Terrance Brennan
757 Brighton Ave
Portland,, ME
06/15/49

on of S o . C u m b e r l a n d

Location
Docket

0 ^-ef
W

DOCKET RECORD

W
Page

°n -.
1 of 2

;V;A
Offense:Viol Unauthorized Practice/Law
Title:4
Section:807
Class:E
Offense date:01/01/96
Location:Portland
Officer:Cushman / Portland Police Dept
DATE
09/17/96
09/17/96
10/04/96
10/04/96
11/18/96
11/21/96
12/02/96
01/13/97
01/À/97
01/ÏW97
01/13/97
01/13/97
01/13/97
01/13/^7
01/14/97

01/16/97
01/27/97
02/03/97
02/03/97
02/03/97
02/03/97
02/03/97
02/13/97
02/13/97

wberiand,s s,CierK. .
SUPERIOR CO1*R j'

FEB 2 6 199/

received

ACTION
Complaint filed
Defendant summoned to appear on 10/08/96 at 09:00 A.M.
Arraignment continued from 10/08/96 to 10/04/96
Arraignment held
Tape number:
Plea entered - Not guilty
Hearing date set for 11/25/96
Case continued to 01/13/97
At Def. Request - AAG's Office Objs. - GRANTED Judge Beaduoin
hearing notice letter sent
hearing notice letter sent
Plea changed - guilty
Plea accepted by Judge J. Bradley
It is adjudged that the defendant is GUILTY as charged
Committed to County Jail.for 6 Months
Jail term suspended all but 30 days
Jail sentence delayed until 02/04/97 at 09:00 AM
Judgment and commitment filed
Probation for 1 year
Terms and conditions of probation filed
refrain from possession/use of alcohol; undergo alcohol
counseling/treatir^nt to the satisfaction of probation officer.
DEFENDANT SIGNED W.AIVER OF COUNSEL ON 01-13-97
WITNESS BY BIRT BABBRIDGE.
Class E offense
$10.00 Victim Compensation applied
$10.00 Victim Compensation paid
01/27/97 Victim Compensation paid in full
01/27/97 PAYMENT BY FEECOST PROGRAM
Abstract sent to State Bureau of Identification
Fine payment:$ 10.00
Receipt number:A35017
Motion for Stay of Execution of Sentence Pending Appeal filed.
Motion GRANTED by Judge JANE BRADLEY on 02/14/97.
Motion to Continue Personal Recognizance Bail pending Appeal
filed.
Motion GRANTED by Judge JANE BRADLEY on 02/14/97.
Notice of appeal filed
Wrote back to defendant, sent our Tape Transcript Form and
notice of appeal to file () defendant did not sign his original
notice of appeal.() to the defendant to fill out and return.
Copies of notice of appeal and transcript order to attorneys/def.

STA*ÌE OF MAINE

on of So. C umberland

Location
Docket

vs
Terrance Brennan
757 Brighton Ave
P o r t l a n d , ME
06/15/49
DATS
02/24/97

Div:

D O C K E T RECORD

Portland

96-09832
Page

ACTION
All original papers, along with attested copy of Docket
Entries filed in Cumberland County Superior Court

A TRU E COPY.
A TTEST:

(Deputy) D i s t r i c t C ou rt C l e r k
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2
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STATE OF MAINE
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□ CIVIL
□^CRIMINAL
OFFENSE: u
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I hereby appeal to the Superior Court
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entered in this proceeding on
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NOTICE OF APPEAL

Defendant

U Oj

^

£ o

V^ A a

_
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County from the judgment

____________ 19 ^ ? .

^
‘,

{SK"* An order for those portions of the transcript intended to be included in the record on appeal is filed
herewith.
□

No electronic or other recording o f the proceedings being available, a statement in lieu o f transcript
will be prepared.

Dated: ' ^ |^

"Yc-rr r a v\d<_
Appellant

1 *1 ^

9co Sc—
Appellaiitfs Attorney
\
.................................. _
Attorney's Address
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STATE OF MAINE,
Appellee
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r
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DECISION AND ORDER

R

e c e iv e d

TERRANCE BRENNAN
Appellant
This matter comes before the court on the appeal of Terrance Brennan from a
judgment of the District Court where he had entered a plea of guilty to a charge of
unauthorized practice of law, Class E, in violation of 4 M.R.S.A. § 807. The appellant
had been disbarred from the practice of law on December 26, 1995. The record reflects
that he signed a waiver of his right to counsel on January 13,1997 and entered a plea
of guilty. He was sentenced to six months with all but 30 days suspended and
' ation for a period of one year. The transcript of the District Court arraignment
on October 4, 1996, reflects that the appellant entered a plea of not guilty but the
records do not include the court's explanation of rights to those appearing for
arraignment, including the right to a jury trial where the charge could carry a jail
sentence. The defendant did not file a transcript of the "mass arraignment" of
October 4,1996, nor did he file a transcript of proceedings of January 13. 1997.
The appellant contends on appeal that the failure of the court to advise him
of his right to a jury trial requires the setting aside of the conviction. He contends

1

that the "'mass arraignment" is not adequate to inform him of his right to a jury trial
and, at oral argument/ stated that he was not in the court room when the "mass
arraignment" instructions were given. The State contends that the appeal must fail
because the appellant did not furnish a complete record for appellate review ,
including the transcript of the "mass arraignment", that the appeal is not timely
since he had not signed the notice of appeal within the time for taking an appeal,
and that his right of appeal has been waived by his plea of guilty.

DISCUSSION

The court does not have a transcript of the January 13, 1997 hearing when the
guilty plea was entered. The court has no way of determining whether he was
informed of his right to a jury trial. The court does not have a transcript of the
District Court's explanation of rights to all persons in court at the arraignment on
October 4, 1996, and therefore has no way of determining whether those present
were informed of their right to a jury trial. The failure to produce all relevant
transcripts for appellate review requires denial of an appeal. State v. Ross, 1997 ME
67 1, 691 A.2d 1253,1254 (Apr.4,1997); State v. Thwing. 487 A.2d 260, 262 (Me. 1985)
A notice of appeal must be signed by the appellant. M.R.Crim.P, 49(d);
M.R.Civ.P. 11. The signed notice of appeal must be filed within 20 days of the entry
of judgment. The record in this case reflects that the unsigned notice of appeal of the
appellant was filed February 3, 1997, the defendant was notified that the notice of

2

appeal had to be signed, and the signed notice was not filed until February 13, 1997,
A criminal defendant has 20 days after entry of judgment within which to file a
notice of appeal. M.R.Crim. P. 37(c). Failure to meet the deadline is fatal to the
authority of the court to hear the appeal. State v. Pelletier, 636 A.2d 989, 99(Mel994),
The appellant's affidavit dated June 2, 1997, filed with the court June 3, 1997,
contains as an attachment a document (DCCR-28 (6/90) C) which is a District Court
form advising persons about court procedure and contains a jury trial request. It is
dated November 8, 1996, is signed by the appellant and contains a notation in the
lower right corner to the appellant "Please be advised that your request for jury trial
is being returned beyond the 21 day rule as highlighted." This court can infer from
this document that the appellant had received a notice of his rights at the time of his
arraignment and that he had not filed his request for jury trial within 21 days of his
arraignment.
The right to challenge a guilty plea on direct appeal is limited.

State v.

Blanchard, 409 A.2d 229, 232 n, 1 (Me. 1979). The rationale for this principle is that by
voluntarily pleading guilty, a defendant waives all defenses to the crime and all
defects in the proceedings that are not jurisdictional. 2 Cluchey & Seitzinger, Maine
Criminal Practice, § 11.7; § 37.10 (Rev. Ed., Issue 3,1995).
For all the foregoing reasons, the court concludes that the appeal is without
merit. Therefore, the entry shall be
Appeal Denied. The defendant shall have a stay of execution to allow him to
appeal to the Law Court within the time limits for filing an appeal.

3

Date: August 13,1997,

Carl O. Bradford
Justice, Superi*

4

